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Passed by Shri Uma ShankerCommissioner (Appeals)
Arising out of Order-in-Original No SD-02/43/AC/16-17 Dated 13.02.2017 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

'1il4lclcbdf 'cbT .=rJ+f ~ t@T ,
Name & Address of The Appellants

0 M/s. BMT Consultants (India) Pvt Ltd

Ahmedabad
a 3rft 32gr 3rig€ ml{ ft anfq sf If@art at rq RfRra Tar #
par &
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

ta zyc, war zyca vi taa an4lat mrznf@raw at 3rfta
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcrrfn:r~.1994 c#f tlm 86 cfi 3RfTffi ~ "cb1" frr9 cfi tfIB c#f "GIT ~ :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

,·

uf9a et8tr 9+ zca, Tr zres vi ara r@au ma@au i1. 20, n #€a
i31ffclccl cbl-CJl'3°-s, ~ -.=rrR, 3ll3l--!t;lciilt;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) er4lat4 mrznf@rvur at fftr 3rf@,fr, 1994 c#f t1RT 86 (1) cfi 3RfTffi ~~
Pllll--Jlqcll, 1994 cfi ~ 9 (1) cfi 3RfTffi ~ 1:!)l1=f ~:€r- 5 if 'qR ~ if c#r "GIT
ah+ft qi r arr fGrrme a f@sg 3fl #l mu{ at s# ,Rau
ah ufr aRez (a7i vufr ,Ra atft) sit merfGr penzmnf@rant at nzrft fer
t, cfITT TR 1a~a &tr a a rlllll4ld # arr frzr m aifhu a rs # q
l{ Gs iara at i, ant #6t l-JTlT 31N wrrm ·Tur if nu; 5 er zIT \R-l"fl cplf t cffit ~
1 o o o ; - m~ iMr 1 ugf hara al i, an #6l l-JTlT 31N wrrm ·Tzr #fl 5I; 5 GTII

50 ~ Gcb m m ~ 5000;-m~ iMr 1 ugi hara t air, anu #l l-JTlT 31N wrrm lTllT
s#fr 4; 5 o Gar znm unrr ? aei 6; 1 o o o / - #trst zft ·

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interestdemanded & penalty levied of Rs. 5 Lakhs or
less, Rs.SOOD/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the---a-q;ic9"unLt:2[
service tax & interest demanded & penalty levied is more than fifty Lakhs rupee ,Ji;i~~JtT..;·C:?J>1> _.,_c. l.q,, r,
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) ~~.1994 mt Elm 86 cfi'r i3"tf-~ ~ (21::) cj\- arcrr@ 3J1frc;r ~ f.tw11<1e1"i. 1994 m f.r<rf 9 (21::)
m arcrr@ f.lmfur tJ,JlT ~.it-7 Tf mt nr #aft vi Gr# er ngri,, #ht4 5Ira W<!l (311frc;r) m 31ml mt~ (OIA)(
~ ~ wnJvm m m:fr) 3tR ·3fCR
alga, rr / s Irgrr rra A2I9k #tu sqr W<!l, s7@ta mznf@raswr at maa akfr ea g srr
(0I0) # #Ra #sf stf

(iii) · The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. <1~~ wm~- 191s mt wa'r tJx~-1 m atcrrm f.lmfur fhg 3gm Te 3mar vi er
~m 31ml mt m tJx xii e.so1- tm ar area re Pean @hr afeu

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. ~ W<!l, "3ctlfG zgca vi hara 3r44tu nrn@raw (arff@fer) Para6at, 1982 affa vi srr +if@r mci cpJ"
~ffl 'q'Rif f.!<!lTT mt 3lR 'lrf ~~ fcl,m u!@T i,

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #rm area, hr4r 3nr eravi hara 3r4#rn@rasur (it4a a 4f 3r4hi a+ii
a4c4hr3ala era 3#f@)fez, £&y fter 39# 3iauafa#r(«izr-2) 31f@1fzr2&g(&g fr izn
299 fcaia: ·.o.2ey sit# fa#hr3rf@)fr, &&&g fr arr s a 3iria hara at 3fr arasra&,
arr ff@a#t areqa-fr srar acer3raj k,arf fazrnr a 3iairsm #l5art 3rf@a2z
uf@zrailsr3r@azt

~~~rc;cfi'Qcf~c)1"3@-afct" ;i:rr.r fci;Q"-rcr ~~" '# f.TT:;;:r ~nfcFR;r t-
(il mu 11 -g'r c)1"~~~ ·

(@i) adz sr RR #t a{ arr tf
(@ii) crdz srm f@um1at #fr 6 # 3iii zr za#

· e> 37rat arf <llf faz nrr h nan fair (i. 2) 31f@0fr, 2014 h 3war h qa fa#r
3r44tzr ,if@parta#mar f@arr)taz2ram3rffvi 3r#trat ararmagi zttt

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) sr if i, zr3r # sf art nfeawr amar szi area 3ftrcIT ~TVcfi' m q0s.:, .:,

Rt c11Ra tn"m 1IT3T~ 'a'fQ' ~TFcfi' c); 10% wrarar tR 3tR'~cfi'ci1>f q0s Rt c11Ra tn" a-arq0s c); 10%.:, .:,

4pm7arrr #Gt 5raft?t

4(1) In view of above, an appeal against this order shall lie before JJ;ie~l~n
payment of 10% of the duty demanded where duty or duty and penalty <>'<:91i~
penalty, where penalty alone is in dispute. . ~ ~
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ORDER IN APPEAL

This is an appeal filed by M/s BMT Consultants (India) Pvt. Ltd. (herein after
referred to as the appellants) against the OIO No. SD-02/43/AC/16-17 dtd.
13.02.2017 (herein after referred to as the impugned order) passed by the
Assistant Commissioner, Division-II, Service Tax, Ahmedabad (herein after referred
to as the adjudicating authority).

2. The brief facts of the case are that the appellants provided the service under
the category of consulting Engineers which is taxable service. During the course of
audit of the said appellants, it was noticed that they had less paid their service tax
liability by Rs. 93,089/-. Further the appellants had provided services to the SEZ
entity during the financial years 2011-12 and 2012-13 availing the benefit of the
Notification No. 17/2011-ST dtd. 01.03.2011 and had not' paid service tax on the
services provided to the SEZ entity. As per the said notification, an SEZ entity can
avail ab-initio exemption subject to the condition that the SEZ entity has to provide
A-1 Certificate issued by the SEZ authority to the service provider and the A-1
certificate contains the name of the service provider. The appellants failed to
produce such certificate and therefore they were liable to pay service tax
amounting to Rs. 27,11,042/-. In view of this, the appellants were issued a show
cause notice demanding service tax amounting to Rs. 28,04,131/- and proposed
imposition of penalties under various sections of the Finance Act, 1995 (the Act for
brevity).

The Assistant Commissioner, vide the impugned order, dropped the demand
for Rs. 93,089/- and confirmed the demand of Rs. 27,11,042/- on the ground that
they did not have A-1 certificate for availing ab initio exemption for supplies to SEZ
and had therefore failed to fulfill that condition of the notification dtd. 01.03.2011.

3. Being aggrieved by the confirmation of demand of Rs. 27,11,042/-, the
appellants have filed this appeal on the following grounds:

(a) That they have provided service to the developer of Special Economic Zone
and they had rendered "Project Consultancy Services" towards the site
supervision of a site located in the SEZ area;

(b) That no payment of service tax was made by the SEZ entity on the ground
that the service recipient is located within the SEZ and the developer is
enjoying tax benefits;

(c) That they have provided service to a unit located in Special Economic Zone
non-production of the required form would merely lead to a procedural lapse
and the authentication of the transaction cannot be questioned;

(d) That the appellants were provided the copies of sanctions received by the
SEZ entity clarifying the same are sufficient to permit them to take ab initio
exemptions for the entire period;

(e) That the adjudicating authority has erred in invoking the extended period;
(f) The appellants sought support from the following case laws:

Mangalore Refinery and Petrochemicals Lts. vs. CCE (Appeals) Mangalore -
2013 (1) TMI-462 (Tri-Bang) in which it was said that cenvat credit benefit cannot
be denied to the assessee on a minor pure procedural ground.

Alarsin vs. CCE, Mumbai-I - 2015 (5) TMI 67 (Tri-Mum) and M/s Doshion
Ltd. Vs. CCE, Ahmedabad - 2012 (10) TMI 952 (Tri-Ahem) in which it was held
omission to take registration as an input service distributor is to be considered
procedural irregularity. f~
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Vl/s·Zydus Hospira Oncology Pvt. Ltd. Vs. CCE, Ahmedabad - 2013 (2) TMI
562 (Tri-Ahem) in which it was held that refund of service tax paid on services
made to SEZ can be sanctioned if the services are not on the approval list as
granted by the Approval Committee.

4. The personal hearing in the case was held on 10.10.2017 in which Ms Richa
Ankit Gandhi, Chartered Accountant appeared on behalf of the appellants. She
reiterated the grounds of appeal. She pointed out that subsequent notifications
have done away with the procedural requirements.

5. I have carefully perused the documents pertaining to the case and submitted
by the appellant alongwith the appeal. I have considered· the arguments made by
the appellants in their appeal memorandum as well as oral submissions during
personal hearing.

6. I find that the issue to be decided in the instant case is whether the services
provided to a SEZ developer are liable to service tax in absence of not fulfilling .
conditions of an exemption notification.

7. I find that the appellants have submitted the copy of work order given by
SEZ unit and a copy of authorisation in FORM-A-2 dtd. 13.06.2014 required under
Notification No. 17/2011-ST dtd. 1.03.2011 as amended. As per the authorisation,
the SEZ unit M/s L & T Shipbuilding Ltd. has given details of specified service to be
received from the appellants. The receipt of authorisation in FORM-A-2 is a
condition to be fulfilled by any unit which wants to avail the ab-initio exemption on
the specified services received by the SEZ unit and used exclusively for the
authorised operations.

8. I find that as per the documents submitted by the appellants, the service
provided in the instant case have been approved as per the letter F.No.
9/103/2009/Pvt-SEZ II/Vol II dtd. 05.01.2010. The appellants have fulfilled the
conditions for availing ab-initio exemption for the clearances made to SEZ unit and
therefore are entitled for exemption from payment of service tax on the specified
services. I also find support from a decision cited at 2015 (40) S.T.R. 158 (Tri. -
Mumbai) in the case of BOMBAY INTELLIGENCE SECURITY (INDIA) LTD. Vs.
COMM. OF S.T., MUMBAI-II in which it has been held that:

"Demand - Service provided to SEZ unit - Taxability - Service provided to
SEZ unit exempt under Notification No. 17/2011-S.T. - Appellant producing
approvals from approval committee along with certificate from chartered
accountant as prescribed - Demand not sustainable"

9. In view of the above position I allow the appeal.

10. 3r41aai arra#ra3r#tit a fqzrr 34hara at#a fansrar?&t
The appeals filed by the appellant stand disposed off in above terms.
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BY R.P.A.D.
Mis. BMT Consultants (I) Pvt. Ltd.,
310, Sarthik Squares,
Opp. Tej Motors,
S.G.Highway
Ahmedabad-380 054

Copy To:-
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(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Ahmedabad (South).
(3) The Assistant Commissioner, CGST, Div-VI (Vastrapur), Ahmedabad (South)
(4) The Assistant Commissioner, Systems, CGST, Ahmedabad (South)
~Guard File.

(6) P.A. File.
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